
MINNESOTA COMMUNITY ACTION DATA SYSTEM


SOFTWARE LICENSE, MAINTENANCE AND DEVELOPMENT AGREEMENT

This Software License and Maintenance Agreement (hereafter "Agreement") is entered into by and between T.H.O. Software Systems, Inc., (hereafter "Licensor:) and the Minnesota Community Action Data systems Users Group (MCADS Users Group) (hereafter "Licensee").


RECITALS

WHEREAS, pursuant to Minnesota Statutes, Licensee is empowered to enter into this Agreement; and

WHEREAS, Licensor owns the proprietary software ("Software") listed in the Product List, incorporated herein by reference in the attached work plan; and

WHEREAS, Licensee desires to obtain a license and services related to the Software and Licensor wishes to grant Licensee a license to use the software in accordance with the terms and conditions of this Agreement;

NOW, THEREFORE, in consideration of the mutual promises and covenants contained in this Agreement, the parties agree as follows:

1.
DUTIES OF LICENSOR
1.1 Licensor grants to Licensee the right to purchase AS/400 and S/36 software listed in the attached workplan, for a price of $1,500,000.00.  This purchase is conditional upon satisfactory terms and conditions being agreed to by the Licensor and Licensee.  This option is valid for two (2) years.

1.2 Licensor shall provide Licensee and designated sites with licensed copies of the Software, together with any Software user manuals and related documentation pursuant to modules used as listed in the attached workplan.  Licensee may produce and retain one copy of the Software for backup purposes at each site and copies of the manuals and documentation as needed. [Designated sites may be changed by Licensee without additional cost upon written notification to Licensor, provided such change does not increase the total number of sites.] New sites may be added or existing sites may increase the module used at additional cost as outlined in the attached workplan.  Should a license be transferred to a new site, that site will be eligible for coverage under technical support provisions of this contract after receiving suitable training.

1.3 During the term of the maintenance portion of this Agreement, Licensor will provide without charge to Licensee, all standard product updates to the Software developed and provided by Licensor to other licensees of the Software at no additional charge.

1.4 During the term of the maintenance portion of this Agreement, the Licensee may contract with the Licensor for enhancements to the Software.  Enhancements are limited to code modifications, table changes, screen alterations, and extract/reporting file modifications.  All enhancements and their associated costs and work plans will be incorporated into this Agreement as Attachments and/or change orders.  All enhancements will be incorporated into the Licensor's existing Client Information System and ORION products used to support community action program delivery in Minnesota at no additional charge.

1.5 Licensor will provide the maintenance services described below at a cost to Licensee for a twelve (12) month period beginning July 1, 2001.  At the expiration of the initial maintenance period, Licensee may buy maintenance services for the Software for subsequent periods ("subsequent maintenance period").

1.6 Maintenance services shall include the following:

(i) Licensor will provide telephone support services, to Licensee during normal business hours to assist Licensee and designated sites in the use of the Software.  These telephone support services shall minimally include: problem identification and diagnoses, procedural and operational support, and general technical assistance related to operation of licensed software.  Licensee and designated sites agrees to designate one individual at each installation site to be responsible for coordinating and reporting Software maintenance service calls.  Licensor shall assist Licensee in identifying and providing a work-around, if possible, for reported Software problems.  "Software problems" are defective software distribution media and/or software functions which deviate materially from the requirements and specifications contained in the applicable documentation and user manuals identified in the attached workplan.  Licensee may request maintenance services orally or in writing.

(ii) Licensor shall respond to a request either orally or in writing within three (3) working days.

(iii) Licensor shall contact the Licensee either in writing or orally within one (1) working day upon identification of a high priority problem in the Software impacting standard usage.

(iv) Licensor shall contact the Licensee and designated sites either in writing or orally within two (2) working days upon resolution of problems identified in Section 1.6 Paragraph (iii).

1.7 Produced for the Licensee, upon request, a monthly status report that includes: accomplishments/problems encountered.

1.8 Services for additional Software licensed by Licensor to Licensee during the term of this Agreement may be included under the terms and rates of this Agreement at the written request of Licensee. 

2.  DUTIES OF LICENSEE
2.1 For this Agreement, the Licensee shall receive no proprietary interest in the Software, the user manuals or the related documentation.  Licensee agrees to take all reasonable steps necessary to ensure the Software, user manual and related documentation are not removed from the licensed sites.  To the extent permitted by the Minnesota Government Data Practices Act, Licensee agrees to protect the confidentiality of all Confidential Information and not to publish or disclose such information to any third party without Licensor's written permission.  "Confidential Information" means the Software and related materials, including Enhancements, which Licensor hereby designates as proprietary and confidential trade secrets of Licensor.  Licensee agrees to include the appropriate notice of Licensor's ownership rights in all copies of the Software and related materials.  The Software provided by Licensor under this Agreement will be treated as "non-public data", pursuant to Minn. Stat. Section 13.02, subd. 9 (2000).  At the request of Licensor, Licensee will obtain a non-disclosure agreement, on a form provided by Licensor, prior to granting any non-state third party access to the Software.  NOTWITHSTANDING THE FORGOING, LICENSEE SHALL NOT BE HELD LIABLE FOR ANY DISCLOSURE OF CONFIDENTIAL INFORMATION BY ITS DESIGNATED SITES.

2.2 Licensee agrees not to sell, assign, distribute or otherwise dispose of the Software or any part thereof.  Licensee may use the software only to process its own work at the site(s).  Licensee may not use the Software and related materials as part of a commercial time-sharing or service bureau operation or in any other resale capacity unless agreed to by the Licensor.

2.3 Notwithstanding Paragraphs 2.1 and 2.2, Licensor or a third party under contract to Licensor, may enhance the Software.  All right, title, and interest, including all intellectual property rights, in all such enhancements which Licensor, Licensee or Licensee's agents originate, either individually or jointly with others, in the performance of this Agreement will be the property of Licensor, and all such rights are by this Agreement assigned to Licensor, unless otherwise agreed to in writing.

2.4 Licensee assumes responsibility to provide current backup for restoration of data.  Licensor is not responsible for loss or corruption of data.

3.  FEES AND PAYMENT
3.1  Licensor shall be compensated in accordance with an annually approved workplan.  Licensor shall submit invoices to the Licensee for products and/or services provided to Licensee.  Licensee shall authorize and effect payment to Licensor within thirty (30) days following receipt of an invoice, subject to prior acceptance of the products and/or services.

4.  SOFTWARE ACCEPTANCE
4.1 Licensor agrees to complete enhancements to the software no later than dates required and as documented in either this agreement or in attached change orders.  In the event that delivery of software will be delayed past the scheduled delivery date, Licensor shall notify Licensee of revised delivery date.  Licensee shall have the option of accepting revised delivery date, or canceling designated deliverable.  If deliverable is canceled due to unacceptable delivery date, Licensee shall not be liable for payment for that period.  Upon completion of a particular work effort, Licensee shall commence software testing.  The time for initial acceptance testing shall not exceed ninety (90) days form the date of statewide release of the Software.  Licensor will replace or repair without charge any Software found to be materially defective.  Failure may result in a refund of all applicable fees paid to the Licensor.  Applicable fees shall be negotiated on an annual basis.

4.2 Upon completion of software testing, Licensee will either: (i) accept the Software in writing; or (ii), provide Licensor written notice (the "Deviations Notice") describing in reasonable detail how the Software deviates materially from the specifications.  Upon receipt of the Deviations Notice, Licensor will promptly commence corrections of the noted deviations and will install valid corrections.  Upon installation of such corrections, Licensee shall retest the Software for a period not to exceed two (2) weeks to determine if the corrections are valid and whether there are any additional material deviations from the specifications resulting from such corrections.  The parties agree to repeat this process as reasonably necessary to detect and/or correct noted and/or resulting material deviations from specifications in order to achieve Software acceptance.  If, after a reasonable number of attempts, in accordance with industry standards, Licensor is unable to correct the deviations, Licensee may reject all or part of the Software, and thereafter may return or destroy the Software and receive a refund of any applicable fees paid to Licensor for defective work.

5.  WARRANTIES
5.1 Licensor warrants that the Software and any other materials delivered to Licensee under this Agreement will not infringe on the United States copyright, patent or any other proprietary right of any third party.  Licensor will indemnify the Minnesota Community Action Association and all MCADS Users and defend at Licensor expense any action brought against Licensee to the extent that it is based on a claim that all or part of the material infringes upon the intellectual property rights of another, provided Licensee notifies Licensor promptly of any such suit or claim and cooperates with Licensor in defending or settling the claim or suit.  Licensor will pay any and all ushc claims, demands, obligations, liabilities, costs and damages, including, but not limited to, reasonable attorneys fees arising out of this Agreement which are attributable to such claims.  Licensor will control the defense of any such claim or suit including the selection fo attorneys.  In resolving such a claim or suit, Licensor may obtain for Licensee the right to continue using the Software or other materials or may replace or modify them to resolve such claim or suit.  If Licensor does not find either of these alternatives reasonably available to it, Licensor may require Licensee to stop using the Software or other materials, in which case Licensee will receive a refund of all applicable license fee previously paid by Licensee for the Software or other materials Licensee no longer may use.

5.2 The warranties in this Section are limited warranties and are the sole and exclusive warranties, express or implied, given by Licensor with respect tot he quality and functionality of the Software provided under this Agreement.  Any and all other warranties, including without limitation any warranty of merchantability or fitness for a particular purpose are expressly excluded.

6.  LIABILITY
6.1 Licensor agrees to indemnify and save and hold the Licensee, its agents and employees harmless from any and all claims or causes of action arising from the performance of this contract by Licensor or Licensor's agents or employees.  This clause shall not be construed to bar any legal remedies Licensor may have for the Licensee's failure to fulfill its obligations pursuant to this contract.

7.  TERM AND TERMINATION
7.1 The effective date of this Agreement shall be July 1, 2001.  The maintenance obligations of this Agreement shall continue until June 30, 2002, unless terminated sooner as provided herein.

7.2 Following the initial term, this Agreement may be extended for unlimited one (1) year terms upon the mutual written agreement of the parties.

7.3 This Agreement may be terminated for default by either party upon sixty (60) days written notice following any material breach of any warranty or upon any failure to perform any material obligation under this Agreement.  Upon a termination of this Agreement for default by Licensor, Licensor shall not receive payment for uncompleted and/or unaccepted work.

7.4 Termination of this Agreement does not free either party from their respective obligations to comply with all the terms of this Agreement which calls for performance prior or subsequent to the termination date, including Licensee's obligation to protect confidential Information.

7.5 The maintenance services provided under this Agreement may be terminated for convenience by Licensee upon sixty (60) days written notification to Licensor.  In the event of termination for convenience, Licensor shall be entitled to just compensation for work or services satisfactorily performed.

7.6 Licensee's duty to fulfill its obligations under this Agreement is contingent upon Licensee's receipt of sufficient funding for this project.  In the event that funds for this Agreement become unavailable or are reduced to any extent, Licensee shall have the right to terminate this Agreement in whole or in part without penalty and upon the same terms and conditions as a termination for convenience.  Availability of funds shall be determined at the sole discretion of Licensee.  Licensee agrees to make all reasonable efforts to obtain funding and all necessary approvals, and to notify Licensor promptly when they have been obtained of when it appears certain that they will not be obtained.

7.7 All provisions of this Agreement related to confidentiality of data shall survive termination.  The termination rights of both parties are in addition to and shall not be exclusive of other remedies provided by law.

8.  GENERAL PROVISIONS
8.1 This Agreement may not be assigned or transferred by either party in whole or in part without the prior written consent of the other, and such consent shall not be withheld unreasonably.  This Agreement shall be binding and inure to the benefit of the parties and their respective successors and permitted assigns.  Any attempt to assign this agreement without consent shall be void.

8.2 All notices permitted or required under this Agreement whether oral or written shall be delivered to the addresses specified by the parties.

8.3 This Agreement shall be governed by and construed in accordance with the laws of the United States and the State of Minnesota as applied to agreements entered into and to be performed entirely within Minnesota between Minnesota residents.

8.4 The parties to this Agreement are independent contractors.  There is no relationship of agency, partnership, joint venture, employment or franchise between the parties.  Neither party has the authority to bind the other or to incur any obligation on the other's behalf.

8.5 The section headings appearing in this Agreement are inserted only as a matter of convenience and in no way define, limit, or construe or describe the scope or extent of such section or in any way affect this Agreement.

8.6 Failure of either party to enforce, in any one or more instances, any of the terms or conditions of the Agreement shall not be construed as a waiver of the further performance of any such term or condition.

8.7 This agreement embodies the entire contract between Licensee and Licensor and shall supersede and replace any previous Agreement, written or oral, between Licensee and Licensor with respect to the products and services to be provided under this Agreement.  No modifications or amendments to this Agreement shall be binding upon the parties unless made by a writing signed by both parties.

8.8 Licensee's authorized agent for the purposes of administration of this Agreement is the Minnesota community Action Association, Inc.  Such agent shall have final authority for Licensee regarding acceptance of Licensor's services and if such services are accepted as satisfactory, shall so certify on each invoice submitted for payment.

8.9 The books, records, documents and accounting procedures and practices of the Licensor relevant to this Agreement shall be subject to examination, at Licensee's expense during Licensor's regular business hours, by Licensee, its funding sources and the legislative auditor.

8.10 Licensor hereby assigns to the State of Minnesota any and all claims for overcharges as to goods and/or services provided in connection with this Agreement resulting from antitrust violations which arise under the antitrust laws of the United States and the antitrust laws of the State of Minnesota.

8.11 Licensor's employees and agents may have access to private or confidential data maintained by the State of Minnesota, Licensee, or individual members of Licensee.  Licensor agrees to comply with all the requirements of the Minnesota Government Data Practices Act, Minnesota Statutes Chapter 13, in providing services under this Agreement.  Licensor shall designate the responsible authority in charge of all data collected, used, or disseminated by Licensor in connection with the performance of this Agreement.  Licensor accepts responsibility for providing adequate supervision and training to its agents and employees to ensure compliance with the Act.  No private or confidential data collected, maintained, or used in the course of performance of this Agreement shall be disseminated except as authorized by statute, either during the period of this Agreement or thereafter.  Licensor agrees to indemnify and save and hold the Licensee, its member agencies, agents and employees, harmless from all claims arising out of, resulting from, or in any manner attributable to any violations of any provision of the Minnesota Government Data Practices Act, including legal fees and disbursements paid or incurred to enforce the provisions of this agreement.

8.12 Licensor certifies that it has received a certificate of compliance from the Minnesota Commissioner of Human Rights pursuant to Minnesota Statutes 363.073 if required by that Statute.

8.13 In accordance with Minnesota Statutes 176.182, Licensor has provided acceptable evidence of compliance with the workers' compensation insurance coverage requirement of Minnesota Statues 176.181, Subdivision 2.

8.14 If any part of this Agreement, for any reason, is declared to be invalid, it shall be deemed restated to reflect as nearly as possible in accordance with applicable law the original intentions of the parties, and the remaining provisions shall remain in full force and effect.

9.  AGREEMENT AMENDMENTS
9.1 Except as provided herein, this Agreement may be modified only by written amendment duly executed by authorized representatives of the Licensee and Licensor.  No alternation or variation of the terms and conditions of this Agreement shall be valid unless made in writing and signed by the parties hereto.  Every amendment shall specify the date on which its provisions shall be effective.

9.2 Agreement amendments may be negotiated by Licensee with Licensor whenever necessary to address changes in the terms and conditions, costs, or increased scope of work under this Agreement.  An approved amendment means one approved by the authorized signatories of Licensor and the Licensee prior to the effective date of such amendment.  If any such amendment affects costs or the time required to perform other parts of this Agreement, an equitable adjustment as mutually determined by Licensee and Licensor may be made in the payment provisions or work schedule or both.

10.  CHANGE ORDERS
10.1 Not withstanding Section 9 of this Agreement, Licensor or Licensee may, acting through its Authorized Agent or designee, make changes in the terms or scope of this Agreement by written change order.  Licensor or Licensee upon determination of a need shall state such need in writing as a proposed change order to the Licensor.  Licensor shall notify Licensee, within ten (10) working days from the receipt of the proposed change order, whether any such change causes an increase or decrease in the cost or time required for performance of any portion of this Agreement or whether such analysis will require longer than ten (10) days.  Licensor shall not implement a change order without written Licensee approval.  Licensee may then at its discretion withdraw the proposed change order or, if the proposed change order will cause the cost of the Agreement to exceed the total obligation of the Licensee as set forth herein or the amount of the encumbrance established for this Agreement, promptly negotiate an amendment pursuant to the procedure for amendment set forth above.  Any claims by Licensor for an increase under this Section must be asserted prior to implementation of the change order or such claim is waived.  For purposes of this Agreement, the term "working days" means any calendar day, excepting Saturday, Sunday, and all State and Federal holidays.

10.2 For each change order, Licensor must supply to Licensee a detailed analysis of the problem, the work direction to be taken, possible impact on other deliverables and time frames planned for start and completion.

10.3 Licensee shall review the above documents, including Licensor's proposed solution, and submit written comments to Licensor with fifteen (15) working days.

10.4 During the detail analysis and determination of impact for each change order, Licensee shall make personnel available for consultation with Licensor.  Such personnel shall be knowledgeable in the subject area of the change order.  If upon consultation, the assigned personnel cannot supply the answer or requested data, Licensee will provide the requested information in writing to Licensor within five (5) working days after Licensor issues a written request.

10.5 The acceptance process for change orders shall be the same as for other deliverables.

10.6 The express warranties described in section 5 of this Agreement shall extend to each change order accepted by Licensee.

10.7 All change orders authorized by Licensee shall be completed by Licensor, and Licensor shall be compensated for the completion of each change order as if the change order was a deliverable under terms of this Agreement.

10.8 At its option, Licensee may remove any change order from the Agreement any time before Licensor begins work on the change order.  If Licensee terminates work on a change order after Licensor has initiated the proposed solution, Licensee shall reimburse Licensor for actual costs incurred for work on the change order.  A change order may be removed from the Agreement at any time prior to its due date upon mutual consent of Licensee and Licensor.  Either party may request a waiver of the required time periods established in this Section, and such waiver shall not be unreasonably refused.

10.9 Notwithstanding Section 10.8 this Article, Licensor shall receive compensation for work on change orders completed in reliance on information provided by Licensee.  The amount of such compensation shall be mutually agreed upon by both parties.  Licensor may offer revised pricing to reflect the cost of proposed modifications to correct any change order completed in reliance on deficient information provided by Licensee.  Work on such modifications is subject to prior Licensee approval, in accordance with Paragraph 9 of this Section.

IN WITNESS WHEREOF, Licensor and Licensee, by their duly authorized representatives have executed this Agreement on the date set forth below.

Approved:

     LICENSOR






     (If a corporation, two corporate




     officers must execute.),

	By:
	By:

	Title:
	Title:

	Date:
	Date:


   As to form and execution by the MCADS Partnership

	By:

	Date:
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